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Pension Updation and viher Superantisalion issues
- Forum's meeting wiihy Dy. K.C. Chakraborty , D.G.

The new Desputy Governor of the Bank Dr. K.C.
Chakraborly mel the repreésentatives of the Uniled Fatum
at Murnhai'on 30 June 2009, He was accompanied by £.D.
Shri V.8, Das, GGM, HRDD. and other officers. ‘Among

uther__issues conceming serving - staff, withdrawal of - .
u_pdaho_n of pension.-oeccupied major. part of the
discussions. D.G. stated, inter alia, that the maller -

regarding restoration of pension updalion far the allected
beneficiarios as well as systamic updation of pension in a
-regular manner is & mult dimensional'issue having legal
and other implications, The legal aspect is pending betore
" the Bombay High Court through a petition by some affected
relired employees. Besides, he felt ihal ABI,.being lhe

“regulatory authority of the financial sector, cannot overlook

_the [all-out of its actions slsewhere. -

) The representatives triefed him about ihe
. background of the pension scheme in BB, analogous to

Central Government pension scheimie in lieu of contributory

_provident fund and the assurances held out to the RBE staki

in s regard. Since these are not being honourad and -
hecause of Bank's going back on ils commijnent uner -

pressure from the -Government, employees have felt
desply anguished and disturbed which found refisction in
the programme ol mass casual leave by all secliong of the

staif on 21st Ocidber 2008 and 20th February 2009; in itsell.. .

an unprecedented act. Empathizing with the employess’
expectations, DG stated that amicable solution of the
disputed issue would require some time and that, he in
consultation with the CGovemaor, would take. appropriate
sleps. He assured that there was no change in the Bank's
commitment to seek an amicable rasclulion of the issue
and -requested the employees and the trade unions to
exe{cise patience for some more time. DG stated that
,famﬂy pansion, higher commutation, etc. were issues

- incidental ko thie main issue, viz. pension updation, which if
resalved amicably, would facilitate thair resoluiion too:

The meeling of the Forum held thereafter decided '

thal in view of prasent approach of the Bank o seek an
atnicable resolution, the manifest sinceiity of the Deputy
Governolr and his assurance that he himsell and the
Giovernor would fook into the matter to safeguard the
interests of the gmployees, thé United Forum will keep a
close watch and would take all necessary measuies to
protact the genuing interests of the employees and officers.
The Forum has appealed to.all sections of employees and
officers to remain in readiness forintensive agitation.

HTGUT [5,.8-09

Lotter dated 27 July 09 addressed to the Governor by Shri
R.P. Donde, Working President is reproduced below :

Penslon Updation Writ Petition No 710 of
2009 in Bormmbay High Court - Personal
Hearing for Spealking Order

Please refer to ourletler dated 10 June 2009 (copy
-enclosed) stating, inter alia, that in spite of our reservalions
a_\bout the Courl Order regarding Speaking Osder by the
Govarnmentin the above matier, as direcied by the Coustin
its order; the Association, along with the petitioneis had
made & detailed representation to the Government and
would be appearing before the Government authorities for
personal hearing.

2. The hearing was held belore Shii K.V. Eapen,
doint Secretary, Department of Financial Services, MoF,
Giovernment of India, on 29 June 2009, We now enclose a
copy of our internal irnpressionistic note on the hearing for
your information. In spite of not having any hope of
getting a favourable result, the least we expecled was that
the Joint Secretary would ba impartial and neutral during
the course of the proceedings and would give patient

_ hearing as a Presiding Officer to the points put lorward by
our advocaie and the petitioners. It will be observed from
the note that the hearing, on the pa of the Governmenl,
was only 1o’ comply with the High Court directive. The
_Impatiencs and unhidden prejudices against Baserve Bank
were conspicuously visible during the hearing. We were
taken aback to see that the Presiding Officer handed over
the reins of the proceedings to one Shri MK, Malhotra, a
retived  Under, Secretary, reappointed  {ostansibly) fo
oppose our case. [t was "Our side' vs "Your side’ dehate.

3. What is of more concern 1o us is the determined
effort of these officers to undennine the authority of the
Aeserve Bank in general and its Governor in parlicular,
which was very much in evidence even in oft the culf

-ramarks of the Presiding Officer addressed 1o former
Govarnor of the Bank, who was once Finance Saecrelary
and at present member of the Rajya Sabha. The effost is
clearly to undermine the autonomy of the Bank aven in
administrative matiers. :

..--"DJ’__

4. The Government officers clearly told us thal
they would not approve provisioning in tha Superannuation
Fund beyond 10 per cent, of employees’ pay: While on the
issue of availability of sufficient Superannuation Fund o

_ pay updated pension, Shii. Mathotra rajsed a question

whethér the Fund -is ‘exclusively ‘built on :10% Bank's

_conkribution to P.F. of the employees. The question itself
smacked ol ignorance.on. the pant of the .questioner as

fegards the components of, Superannugation Fund in any
viganization, One has ta bear in mind that 'pension’ that is
pajd by an employes is not gratis. The Fund Chas also to
inchide provision for addition to pension of the, relirees bver

“the years either on account of ravision of the base for

pension (updation in our case) or addition by way of

increased Dearness Relief due to increase in the Costof

Living lridex. We ase of the firm aplnion that Government

-approval is not necessary for the above additions, which

are duly approved by (he Central Board of Direclors and

carlified” by ihe statitory auditors ‘appointed by the

Government of india under section 50 of the Reserve Bank

of India Act, 1834 and are as per the provisions of the -

Raeserve Bank ol India Employees' Gratuity and

Superannuation Regulations, 1975 approved by the

Governmentini975. : C

5, We may recall that the aulonomy of ths Bank
was a thoroughly discussed and decided issue even at the
time of nadonalization of this- instinsion. When the
nationatization of the Reserve Bank was actepted in’
principle by the Government, it was made clear that the
autonomous nawre of the institution would. not be

Jeopardized, The then Finance Minister himself on the floor

of e Legislative Assembly on 18 February 1947 had
asserled, : '

: © 0 we mus! see that whatever conslilution is
framed for that bank, although it will be public
ownership, it wili not_play the pait of a
subservient agent of the Government,
whatever it may be atthat time.

- In this context, we would like also 1o guole

“from the mamorandum’ daled 29 January 1973 from

the . Banking Department . (now, Department o

Financial Services) 1o Lok Sabha Secrelariat:

 {i ) A ceraln degree: of autonomy has been
given to a Cenlral Bank for reasons which are
commonly known, a4 detalled scratiny of
expenditure, particularly on staff and premisas,
may not it is submitted, be very useful,
(i) The Central Bank of the counlry has beaen
given a special position and it guides, controls
and stimulates bank-development by a proeess
of advice and persuasion, without relying ort
any statutory power and this has worked well in
this couniry loo. Even a limited examination of
its expenditure might peraps unwitlingly

. undermine, al leastlo some exfen, the prestige
and authority uf the Central Bank. *

it appuars, the Government has now conveniently

ignored Its own commitments stated above.

6. The Department has laken & position that the

withdrawal of updation has been ordered by the Hop'ble
Finance Minister. We have on our records along with other
relevant papers, a copy of the note dated 14 July 2005 put

up to the Hon'ble Minister by the Depattment cibtained by

us under Right to Tniformation Act, 2005 {copy enclosed). H
is observed Iherefrom that the argument regardin
violation of RBI Pension Regulations, 1990, is based oi

the note dated 5 November 2004 recorded by Shii RK.

Srivasiava, Assit. Legal Advisor, Ministry of Law and
Justice, Departiment of Legal Aftairs, Government ot India
{copy enciosed). As regards the violation of the
Reguiations, the note refers only to Regulation 2(2) and
there is ahsolutely no mantion of Reguwation 5 which gives
unbridlad powers lo Heserve Bank le improve ihe Pension
GSchame without the interferance ol the Gavernrent or any
olher Regulalionvstaiulory provision. Regulation 5 alsa
sums Up the entire pension scheme of the Govecniment anc
its applicability 1o Reserve Bank pensioners in its enlirely.
Thi rlon'ble NMinister was required to be briefed propeily
before his orders were obiained. As -against liis, the
relevant records of the Reserve Bank, copigs of which were
also obiained by us under tha HTI Act, 2005, clearly show

that the matter was examined by the Bank from ali angles

and aven indepandenl legal opinions of two prominent
Senior Supfeme Court advocales wera laken. '

. 7. Sir, itis only you, the Governor of the Reserve
Bank, who can tiake up the matier with the Han'ble Finance
Minister and make him aware of the facts.

We, the relirees, ook to you as our guardian for

justice.

5

the employees and
ecognized Associations and the adequacy of fund.s 1o

commitments from time to time to
‘hearthe costof updation.

r

Each and every point mentioned above fas

veen conclusively clarified in the

G
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Legal Opinions on Pension Updation
’ - R.P. Donde
Qur Asgsociation has with it, received under RT! Act,

2005, the legal opinions obtained by the Reserve Bank from iwa

_eminent jurists, Sarvashii Dipa P. Gupta and Harish Salve,
onthe question whether the action of the Bankin upward revision

of pension of pre-November 1997 pensioners with effect from 1
November 2002, vide its Administrative Circular dated 1
Septermber 2003 without amendment to R.B.l. Pension
Regulations, 1990, is justified in law or not.

In this write up, we propose to give in brief, the opinions
of both these legal luminaries on the question, which are vitally
froportant not only to pre-November 1997 retirees, but to the
entire RABI fratemnity. ‘ :

Shri Dipankar Gupta in his leamed opinion has made
certain postulations, which may be summarized as under:

1. Under section 7 of the Reserve Bank of India Act, 1934, the

general superintendence and directions of the affairs and’

business of the Bank is enirusted to the Central Board of
Directors which may exercise all the powers and do all acts
and things which may be exercised and done by the Bank.

2. Section 58 of the Act empowers the Central Board, with
previous sanction of the Central Government, to provide for
all matters for which provision is necessary or convenient for
the purpose of giving effect to the provisions of the Act.

3. While Central Civil Services {Pension) Rutes are statutory in
character, having been enacted in exercise of the powers
conferred by the proviso to Articles 309 and 148(5) of the
Constitution, the RBI {Stal) Regulations, as held by the
Supreme Courtin the case of V.T. Khanzode vs RBI, are non-
statutory in character framed under section 7(2) of RBI Act
and they can be amended without going through the

_procedure Under section 58 of the Act.

4. The Central Government accepted the recormmendations of
the V CPC and updated the pension of its pre-1986
pensioners by notional fixation of their pay as on 1-1-1986 by
adopting the same formula as for the serving employees by
office memoranda in1998. )

5. The Central Board of the Reserve Bank, on 23 July 2003
updated the pension of its pre-November 1997 pensioners
by way of revising the pay drawn by them in the ravised scale
of pay as on 1-11-1997 on anotional basis,

6. The Law Ministry, Central Government, is of the view that to
follow the procedurs of enhancement of pension and pattern
of the Central Government by the Bank for its employeas is
not legally correct. The employees of the Bank, a statutory
bedy, cannot be equated with the employees of the Central
Government in respect of the pension. (The entire case of
the Government is based on a half-baked note dated 5
November 2004 of- the Legal Officer of the Ministry of
Finance.) _

7. Regulation 5 ofthe RB! Pension Regulation states as under:
*5. In the matter of application of these Regulations, regard
may be had to the corresponding provisions of the Civil
Service Regulations or the Liberalised Pension Rules or the
Civil Pension (Commutation) Rules or the Family Pension
Scheme for the Central Govemment employees, as the case
may be, of the Govemment of India in so far as they can be
adapted in the service in the Bank, but subjett to such

¥

exceptions and modifications as the Bank may, from time to

time, determine.”

Based on these facts, Shri Dipankar Gupta has given his
opinfon as under: )

The CCS (Pension) Regulations are statutory in
character (see D.S. Nakara vs Union of India (1 983)). However,
the Central Government in giving effect to the recommendations
of the V CPC with regard to revising pension of pre-1986
retirees, appears to have done so by administrative directions
without purporting fo touch the statutory character of CCS
{Pension) Rules, 1972.

The power to- fix pay also includes the power to fix
notional pay. There are numerous Instances where pay scales
have been fixed notionally or with retrospective effect. This, in
the opinion of the Senior Advocate, is a perfectly permissible
procedure being an integral part of our civic jurisprudence. The
Central Government has itself done it despite the fact that as per
the statutory rules, Central Government pensions are linked to
emoluments which a Government servant “was receiving”
immediately before his retirement (vide Rules 33,34 and 49 of
the CCS {Pension) Rules, 1972).

The case of the Reserve Bank of India, in the
considered opinion of Shri Gupta, Is stronger because the pay of
the Bank's employees is governed by the RBI (Staff)
Regulations, 1948, which, as noticed above, are administrative
and non-statutory in character, The Bank could, therefors, grant
notional pay to its employees or retirees by its administrative
decision without reference to any statutory provision. Once the
notional pay is granted, it becomes part of the pay and according .
to RBI (Pension) Regulations, 1990, pension can be comiputed
on the basis thereof. Shri Gupta has also observed that the
definition of pay In the RBI Pension Reguiations, 1990 is an
inclusive definition and is not exhausted by the categories
mentioned in Regulation 2(9) (viz. substantive pay, officiating
pay, special pay, personal pay, special personal pay and any
other emoluments which may be classified as pay by the Central
Board of the Bank.). Therefore, if administratively, the Bank
decides fo treat notional pay as pay, the definition of pay in the
RBI Pension Regulations, 1990; in Shri Gupta's view, fully
entitles itto do so. Shri Gupta has added that generally speaking,
he sees no difference on principle, betwesn the case of Cantral

" Government retirees and the Bank's retirees. The pension of the

Central Government retirees is also determined accerdingtothe
statutory provisions. That did not preciude the Cantral
Govemment from giving effect to the V CPC recommendations
on an administrative basis. The position of the Reserve Bank
may be better in as much as fixaiion of pay (which will include
notional pay) in the case of Bank is purely an administrative

. procedure,

What the Bank has done is to bring about parity
betwaen the Central Governments former smployees and
Bank's former employees. Shri Gupta observes, this Is. a
desirable step, particularly, in view of the fact that Regulation 5 of
the RBI Pension Regulations, 1980, specifically envisages parity
with Central Government employees, )

In view of the above discussions, Shri Gupta
concludes, he is of the view, that the action of the Reserve Bank
of updation of pension for pre-_Novembar 1997 retirees, without
amendment to RBI Pension Regulations, 1990, is justified in faw.

. "~ {to be concluded)
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